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Dear Sir or Madam 

Re: Consultation Paper – Assessment Framework and Controls 

Thank y ou for the opportunity  to comment on this paper and its associated materials.  MBS Env ironmental offers 
the follow ing comments for y our consideration.  

1.  REGU L ATOR Y A SSESSM EN T FR A M EWOR K 

We understand the Draft Guidance Statement: Regulatory Assessment Framework  (December 2015) to be an 
attempt to document DER’s intended ov er-arching assessment process under Part V of the EP Act.   

 

We note that process as set out appears to abandon the former practice of application enquiries and scoping 
meetings for Works Approv al or Licence applications.  To reduce the risk of assessment delay s w e suggest that 

the process should still allow  for some (more or less formal) means of obtaining adv ice from DER on w hether a 

Works Approv al or Licence is likely  to be required, and the kind of information that is likely  to be ex pected, before 
submitting an application rather than later in the assessment process.    

 
If DER intends to rely  on applicants to determine these things for themselv es, the guidance should be clear about 

this.  We note that DER prov ides some guidance on determining w hether a Works Approv al or Licence is required 

in its Guidance Statement: Licensing and Works Approvals Process (September 2015), how ev er this document 
does not appear to be referred to in the regulatory  assessment framew ork guidance statement.  

 

The guidance statement indicates that DER w ill decline to deal w ith applications w here information requested for 
an assessment has not been submitted w ithin 14 day s.  While it is quite reasonable for DER to not keep 

incomplete assessments open indefinitely , w e suggest that w here the information required is complex , DER 
should allow  that w ithin those 14 day s an alternativ e, appropriate, timeframe for submission can be negotiated.  If 

DER is concerned about how  this w ill reflect on its KPIs, it should just discount day s w aiting on applicant 

information from its approv al times. 
 

The guidance statement also indicates that DER w ill refuse or finalise an application if an applicant has not 

responded w ith additional or alternativ e controls, w ithin 21 day s.  Again, w here such controls may  reasonably  
require time to dev elop, it should be possible w ithin the 21 day s to negotiate an alternativ e timeframe, rather than 

hav ing to resubmit.   
 

The flow  chart appears to imply  that clearing (w hich w e take to mean assessment of clearing) must be completed 

before proceeding to adv ertisement and assessment of a Works Approv al or Licence application.  We take it that 
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the assessment of clearing w ould in practice be more or less in parallel w ith the rest of the assessment, and in the 

case of mining dev elopments on minerals leases, continue to be dealt w ith by  DMP under their delegated 

authority .  We recommend that DER clarifies this point. 

2.  EN VI R ON M EN TA L  RI SK  A SSESSMEN T FR A MEW OR K 

We understand that the Draft Guidance Statement: Environmental Risk Assessment Framework sets out DER’s 

intention to formalise its assessments of env ironmental risk in a manner consistent w ith AS/NZS ISO 31000:2009, 

and w e believ e such a framew ork is appropriate, if properly  implemented.   
 

We note that the framew ork includes criteria for ev aluating and rating risk, including specific health and ecosy stem 
criteria, on w hich my  colleague Dr Michael North prov ided detailed technical comments in his submission of 21 

February .  We also note that the framew ork allow s for dev iation from criteria, w here it can be adequately  

demonstrated that impacts w ill still be acceptable. 

3.  REGU L ATOR Y C ON TR OL S  

We understand that DER intends the Draft Guidance Statement: Regulatory Controls to guide the risk assessment 

process by  prov iding a list (Table 1) of the most common or significant risks associated w ith different ty pes of 

prescribed activ ity ; we concur that this could assist the assessment process, on the understanding that the list is 
not considered authoritativ e or ex haustiv e – some risks will not be significant for some sites, and other sites may  

present risks uncommon or insignificant for the same activ ity  elsew here. 

 
Further, the document sets out how  DER w ill select appropriate controls, based on the outcome of the risk 

assessment.  We find this aspect of the guidance statement v ery  difficult to follow , in particular the practical 
distinction betw een “primary” and “secondary” controls, and the application of different ty pes of controls as set out 

in Table 2.  If this is not simplified, w e believ e the process w ill prove difficult to understand and implement, both for 

applicants and for DER case officers. 

4.  GEN ER A L  C OM M ENTS  

We ex pect that the more formalised process implied by  the guidance statements w ill introduce new  w ork 

procedures and place a greater administrativ e w orkload on case officers; we trust that DER w ill make training and 

resources av ailable as necessary  for case officers to be able to complete their cases to an appropriate standard 
and w ithin appropriate timeframes. 

 
We note that the framew ork allow s for DER to rev iew  the applicant’s history , and reject applications or impose 

additional controls w here they  consider the applicant unfit or incompetent.  We further note that the current 

application form (released this month) only  requires the history  of “small proprietary  companies” , w hich appears 
arbitrary , and at odds w ith DER’s stated principle of competitiv e neutrality . 

 

While the current guidance statements appear to describe, at a high lev el, how  DER w ill conduct their regulatory  
process, w hich is useful and consistent w ith the principal of transparency , they  seem to offer relativ ely  little in the 

w ay  of practical guidance to applicants.  We w ould recommend that before they  are put into practice, the current 
guidance statements are supplemented w ith more practical materials that set out clearly  and simply  w hat is 

ex pected from applicants.  DER might look to some of the materials published by  DMP as ex amples in this regard. 

 
We note that the proposed framew ork relies heav ily  on sev eral guidance statements for emissions and 

env ironmental standards, w hich DER has y et to release.  It is therefore difficult for us to offer properly  informed 

comment on the proposed framew ork; w e do how ever look forw ard to rev iewing these guidance statements w hen 
av ailable. 
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We trust that these comments are of help.  Please contact me on  or  

 if y ou hav e any  questions.  

 
Yours sincerely  

MBS Environmental 

 
David O’Brien 

Senior Env ironmental Scientist 
 




